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Buenos Aires, September 24, 2012 
 

Comments of eInstituto (Instituto Latinoamericano de Comercio Electrónico)1

 

 to  
".patagonia" New gTLD application 

 The Instituto Latinoamericano de Comercio Electrónico (eInstituto) is a 
regional non-profit organization that gathers leading institutions to promote and 
provide support to Digital Economy in various Latin American countries. The 
organization promotes several joint initiatives to help consolidate eCommerce and 
eBusiness in Latin America.2

 

 eInstituto can also be described as an open federation or 
network of eCommerce Chambers, which together gather a group of associated 
businesses organizations that represent more than the 85% of the Latin American 
business volume through the Internet. 

 eInstituto joined the Business Constituency at ICANN in 2012 in order to 
collaborate in the task of raising awareness among Latin American businesses 
regarding the Domain Names System and Internet Governance issues more broadly. 
These issues affect the way businesses are conducted, and our main goal is to 
represent the interests of the Latin American businesses in ICANN - as users of the 
Internet-, including small and medium sized companies which tend to be 
misrepresented in these complex scenarios. 
 
 In this framework, the eInstituto submits this public comment in the firm belief 
that the ".patagonia" application should be identified as a geographic name requiring 
government support from the Argentine and Chilean governments.  
 
 We wish to underscore the importance of four factors which should be taken 
into account by ICANN when evaluating the ".patagonia" new gTLD application:  
 

• Patagonia is an official geographic region 
• Patagonia is a geographic name further to the Applicant Guidebook's definition 
• The Patagonia trademark is a limited right 
• In light of ICANN's core values, Patagonia cannot be a closed brand gTLD 

 
Patagonia is an official geographic region 
 
 Patagonia is a geographic region, as shown by international customary law, 
international treaties and Argentina's domestic law. Since at least the late XIX century, 
official maps and documents have referred to Patagonia as a region.3

                                                        
1 This public comment was drafted with the input of students Alfonsina Broncovich, Fernanda Loncón, 
María Victoria Olivera and Katia Sielecki of the "Trademarks & Patents" course, Universidad Torcuato 
Di Tella Law School (Buenos Aires, Argentina). 

 Indeed, in 1881, 

2 To see member institutions from the region, please refer to 
http://www.einstituto.org. 
3 See for example "Patagonia" Published by J. H. Colton, New York, 1857 and "The Peoples' Pictorial 
Atlas", J. David Williams, New York, 1873 (available online in the Bygone Days in Southern Patagonia 
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the country boundaries between Argentina and Chile in the Patagonia were officially 
delimited in the Boundary treaty of 1881, which makes express reference to the 
Patagonia region.4

 
 

 Patagonia has also been referred to in international decisions more recently, at 
the Dispute between Argentina and Chile concerning the Beagle Channel, of 1977, which 
was amicably solved at the international level with the intervention of the Holy See.5

 
 

 These international instruments show how Patagonia has historically been, at 
the official diplomatic level, a geographical region for over a century, with the 
acceptance of the international community. 
 
 At the domestic level, moreover, under article 124 of the Argentine 
constitution, the Argentine provinces may create regions for their social and economic 
development. Patagonia is one of these integrated legal regions.  
 
 Patagonian provinces in Argentina have celebrated the Tratado Fundacional de 
la Región de la Patagonia (Foundational Regional Treaty of the Patagonian Region, 
approved by Provincial Law 1702), by which the Argentine provinces of Tierra del 
Fuego, Antartica and South Atlantic islands, Santa Cruz, Chubut, Río Negro, Neuquén 
and La Pampa have formed a unitary region of human development and social and 
economic progress, to sustain the regional balance. 
 
 Even when Patagonia is not expressly listed in the ISO 3166-2 list, it is an 
officially recognized region in international and domestic instruments, and it should 
be respected as such.  
  
Patagonia is a geographic name further to the Applicant Guidebook's definition 
 
 The Applicant Guidebook (section 2.2.1.4.2) establishes that: 
 
  "The following types of applied-for strings are considered geographic names 
and must be accompanied by documentation of support or non-objection from the 
relevant governments or public authorities: [...]  
 
 3. An application for any string that is an exact match of a sub-national 
place name, such as a county, province, or state, listed in the ISO 3166-2 standard." 
 
 We wish to highlight the words "such as" in the Guidebook's text. This text 
should be construed so that the geographic names include, but are not limited to

                                                                                                                                                                         
gallery, http://patfotos.org/eng/VwMMap/). Wikipedia even shows a map of 1775 
(http://en.wikipedia.org/wiki/File:Mapa_Geografico_de_America_Meridional_(acercamiento).jpg). 

, 
those strings expressly listed in the ISO 3166-2 standard. 

4 The text of the treaty can be found at the United Nations website, 
http://untreaty.un.org/cod/riaa/cases/vol_IX/37-49.pdf (see page 46, Art. 3)   
5 http://untreaty.un.org/cod/riaa/cases/vol_XXI/53-264.pdf 

http://untreaty.un.org/cod/riaa/cases/vol_IX/37-49.pdf�
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 This is the interpretation that best suits the text of the Applicant Guidebook.  
The guidebook recognizes that the ISO list would be exhaustive for capital cities (as 
per section 2.2.1.4.2.1, which refers to the ISO 3166-1 standard without adding the 
term "such as"), but not

 

 for geographic regions where the ISO-3166-2 would only be a 
helpful but not a comprehensive resource. 

 The Applicant Guidebook easily allows for the recognition of Patagonia as a 
geographic name. Where the relevant governments or public authorities can show 
official evidence of the regional status of a string -such as this case where Argentina 
and Chile hold relevant international treaties as well customary international law and 
domestic laws - the evidence should be considered to complement the ISO 3166-2 list.  
 
Limits of the Patagonia trademark 
 
Strength of the Patagonia brand 
 
 Around the world, there are multiple trademarks that include the term 
"Patagonia". Nevertheless, no trademark can overcome the rights of the Argentine and 
Chilean governments and their communities over the name.  
 
 As per Article 6ter of the Paris Convention for the Protection of Industrial 
Property, countries have agreed to refuse or to invalidate trademark registrations, 
and to prohibit by appropriate measures the use, without authorization by the 
competent authorities, of signs that contain state emblems either as trademarks or as 
elements of trademarks. 
 
 At the international level, no company could claim an exclusive right of use and 
control over the term "Patagonia", without recognizing the prior rights that the 
countries of Argentina and Chile have over that name.  
 
Patagonia, Inc. and their name election 
 
 As Patagonia Inc. expresses in its website regarding its company name: 
 
 "Clothes for climbers. [...] We couldn't keep [our shirts] in stock, and soon 
began ordering shirts from New Zealand and Argentina as well. Other companies 
followed suit and we soon realized that we had introduced a minor fashion craze to 
the United States. We began to see clothing as a way to help support the marginally 
profitable hardware business, and by 1972 we were selling polyurethane rain 
cagoules and bivouac sacks from Scotland, boiled-wool gloves and mittens from 
Austria, and hand-knit reversible "schizo" hats from Boulder.  
 
 As we began to make more and more clothes, we needed to find a name for our 
clothing line [...] To most people, especially then, Patagonia was a name like Timbuktu or 
Shangri-La, far-off, interesting, not quite on the map. Patagonia brings to mind, as we 
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once wrote in a catalog introduction, "romantic visions of glaciers tumbling into fjords, 
jagged windswept peaks, gauchos and condors." It's been a good name for us, and it can 
be pronounced in every language."6

 
 

 From the beginning, Patagonia Inc. has been clearly aware of the geographic 
region that our Patagonia is. Gauchos have only ever lived in Argentina and Uruguay. It 
is not a coincidence that a sporting goods company has chosen Patagonia as a name to 
evoke its challenging peaks and paradisiacal landscapes. Even if the company 
controversially expresses that to most people, especially then, "Patagonia" was not a 
name on the map, the message shows that the company knew and wanted to be 
associated to Patagonia's geographic features. 
 
 The "Patagonia" trademark is intrinsically related to the Patagonia geographic 
region, and as such, Patagonia Inc. has a limited claim to the term before Argentina 
and Chile's rights over the term.  
 
In light of ICANN's core values, Patagonia cannot be a closed brand gTLD 
 
We believe that ICANN's core values prevent the grant of the ".patagonia" gTLD as a 
closed brand extension. 
 
Respecting the Patagonian community 
 
 Patagonia is one of the top tourist destinations of the world.7 Around 3 million 
foreign tourists visit Patagonia each year.8

  

 Patagonia is a regional unit with its 
geography, businesses, history and identity. 

 In order to respect the rights of the Patagonian community, no ".patagonia" 
gTLD could be granted as a closed extension without the prior consultation to the 
Patagonia community. If the new gTLD were granted privately to Patagonia Inc., not 
only the cultural identity of the Patagonian inhabitants may be breached, but this 
would also deprive Patagonia inhabitants of the possibility of expanding their 
communication and marketing activities in the new gTLD arena.  
 
 To respect the Patagonia community and keep ICANN's core value of seeking 
and supporting broad, informed participation reflecting the functional, geographic, and 

                                                        
6 http://www.patagonia.com/us/patagonia.go?assetid=3351 
7 Well-known international tourism guides such as Routard, Lonely Planet, Fodor's, Frommer's and 
Rough Guides, all have special sections in their websites and books for this destination. See 
http://www.routard.com/mag_carnet/154/en_patagonie.htm, 
http://www.lonelyplanet.com/argentina/patagonia, http://www.fodors.com/world/south-
america/argentina/patagonia, http://www.frommers.com/destinations/patagoniaandtierradelfuego/, 
http://www.roughguides.com/travel/south-america/argentina/patagonia.aspx 
8 See http://www.patagonia.gov.ar/espanol/institucional/estadisticas.php?menu_id=6. Tourism 
statistics show that Patagonia is the most-visited area of Argentina after Buenos Aires City, which is to 
highlight considering that the main international airport in Argentina is located in Buenos Aires. 
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cultural diversity of the Internet at all levels of policy development and decision-
making,9

 

 no closed gTLD can be granted without the prior consultation to the 
Patagonia community. 

The choice for openness 
 
 ICANN's values also highlight the importance of introducing and promoting 
competition in the registration of domain names where practicable and beneficial in the 
public interest.10

 

 To grant closed rights over the ".patagonia" extension would go 
directly against the competition in the registration, by removing the ".patagonia" 
name for the public communitarian use, where the public interest of the Patagonia 
community is involved. 

Promoting diversity and avoiding consumer confusion 
 
 Granting a private company a closed new gTLD ".patagonia" would also create 
confusion between Internet users, who would think that the domain name is related 
to the geographic region. Users may reasonably think that they are directing 
themselves to a site with information on the Patagonian region, rather than the 
company Patagonia Inc.  
 
 To promote consumer trust, avoid confusion and work towards a transparent 
Internet in line with the new gTLD program principles as stated by the GNSO,11

 

 no 
closed brand gTLD should be granted over the ".patagonia" string. 

Conclusions 
 
 For the reasons stated above, the eInstituto strongly believes that the 
".patagonia" application should be identified as a geographic name requiring 
government support from the Argentine and Chilean governments.  
 
 The Applicant Guidebook allows recognizing Patagonia as a geographic name, 
and this recognition should be made to comply with ICANN's core values and with the 
principles of the new gTLD program, to work towards a truly global Internet 
community. 
 
 As an online-business-oriented institution, we understand the need for 
businesses to develop their activities in the online space. This need moves us to 
advocate for an open new gTLD space, with broad access for businesses of all regions. 
 
                                                        
9 See ICANN Bylaws, Section 2.4. 
10 ICANN Bylaws, Section 2.6 
11 See the GNSO's Summary - Principles, Recommendations and Interpretation Guidelines (available at 
http://gnso.icann.org/en/issues/new-gtlds), especially principle C "to add to consumer choice, 
market differentiation and geographical and service provider diversity" in the provision of registry 
services. 
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 We respectfully request that the ".patagonia" new gTLD application is 
evaluated by the Geographic Names Panel in due course. 
  
 
Gabriela Szlak & Celia Lerman 
Internet Governance Initiative/ Iniciativa eGobernanza 
eInstituto  


